
The second issue on appeal was
whether the marine railway was a
“dock” within the meaning of the
Landmark/Arch policy. Again applying a
dictionary definition, the appellate court
agreed with the lower court and held
that the marine railway was a “dock”
and therefore not “Covered Property”
within the meaning of the policy.

The judgment of the lower court
was affirmed.

Global Ship Systems, LLC, vs.
Continental Casualty Company-No.
A08A0354-Court of Appeals of
Georgia-June 25, 2008-663 South
Eastern Reporter 2d 826. 
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Intentional conduct is no accident

James Sustache was attending an
underage drinking party hosted by
Carrie Roman and her minor son,
Anthony Fuller. During the party, a
number of attendees called Jeffrey
Mathews on his cell phone to coerce him
to come to the party “to engage in a fight
with [Sustache].” Shortly thereafter,
Jeffrey arrived at the party, asked for
Sustache, and proceeded to punch him.
Sustache fell into a curb. He suffered
serious injuries and eventually died.

Sustache’s estate and his parents
filed a lawsuit against Jeffrey

Mathews, Larry Mathews, and Carrie
Roman. The Mathewses and Roman
were both insured by American Family
Mutual Insurance Company. American
Family provided an initial defense to
both parties under a reservation of
rights. It then asked the court to find
that it was not required to provide a
defense for the Mathewses because the
policy did not cover the Mathewses’
claims. The court dismissed the insurer
from the lawsuit. The Supreme Court
of Wisconsin agreed to review the
dismissal of American Family with
respect to the defense of the Mathewses.

On review, the issue was whether
American Family had a duty to
defend when the insured, “without
warning or provocation, punched
decedent out, causing him to fall into
a curb thereby causing serious
injuries and ultimately death,”
leading to a count of “battery…by
intentionally causing bodily
harm…thereby causing decedent’s
death.” The policy stated: “We will
pay, up to our limit, compensatory
damages for which any insured is
legally liable because of bodily injury
or property damage caused by an
occurrence covered by this policy.”

The policy also provided: “If a
suit is brought against any insured
for damages because of bodily injury
or property damage caused by an
occurrence to which this policy
applies, we will provide a defense at
our expense by counsel of our choice.
We will defend any suit or settle any
claim for damages payable under
this policy as we think proper.” The
policy defined “occurrence” as “an
accident, including exposure to
conditions, which results during 
the policy period, in: a. bodily 
injury; or b. property damage.” 
The term “accident” was not defined
in the policy. 

The Supreme Court of Wisconsin
analyzed the policy language and the
allegations in the complaint and
found that the policy language could
not be reasonably construed to cover
the Mathewses’ claim. In reaching its
decision, the court noted: “Jeffrey’s
alleged decision to intentionally
‘punch out’ Sustache may have
produced unexpected results, but this
intentional act did not constitute an
‘accident.’ One cannot ‘accidentally’
intentionally cause bodily harm.”

The decision of the lower court
finding that American Family had no
duty to continue to defend the
Mathewses was affirmed. 

Estate of James B. Sustache vs.
American Family Mutual Insurance
Company-No. 2006AP939-Supreme
Court of Wisconsin-July 10, 2008-751
North Western Reporter 2d 845. ■
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